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Slaughter and May is a leading international law 
firm with a worldwide corporate, commercial, fi-
nancing, and disputes practice. The firm’s leading 
disputes and investigations practice is trusted by 
major household-name companies, Asia conglomer-
ates, financial institutions and individuals to resolve 
their most demanding disputes, delivering outstand-
ing results in and out of court. With offices in Hong 
Kong and Beijing, the trilingual Asia practice covers 
contractual and commercial disputes, ESG, banking 
litigation, trusts, insolvency, fraud and asset recov-
ery, and complex arbitrations under all major institu-

tional rules including HKIAC, ICC, LCIA, SIAC, ICSID, 
as well as the UNCITRAL Rules under Hong Kong, 
English and foreign law. A key strength is the team’s 
multi-specialist capability – many of its lawyers are 
experienced court litigators and arbitration special-
ists. This is particularly valuable in arbitration, where 
the team is adept at obtaining interim measures (eg, 
injunctions) under court powers to support proceed-
ings. In international cases, the firm partners with a 
global network of elite “best friend” firms, offering 
seamless cross-border service. 
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Introduction and Executive Summary
In the past 12 months, Hong Kong has continued 
to develop as Asia’s leading dispute resolution hub, 
with recent changes placing particular emphasis on 
efficiency in resolving cross-border disputes, party 
autonomy and international alignment. In this update, 
we discuss the following developments:

•	The new Arrangement on Mutual Service of Judi-
cial Documents between Hong Kong and Main-
land China represents a meaningful response to 
long‑standing challenges in cross‑border litigation 
and is expected to significantly improve the practi-
cal effectiveness of the service of proceedings. 
This development, together with the new recipro-
cal enforcement regime between Hong Kong and 
Mainland China for civil and commercial judgments 
effective from 29 January 2024, provide Hong 
Kong with a significant advantage over other juris-
dictions in relation to disputes involving parties or 
assets in Mainland China. 

•	The Hong Kong courts’ approach to deciding 
winding-up petitions in relation to debt instruments 
containing arbitration clauses continues to come 
under scrutiny since the Court of Appeal’s 2024 
decision in

•	 Re Simplicity and the perceived divergence from 
the equivalent position under English law in the 
Privy Council case of

•	 Sian Participation.
•	Hong Kong’s position as a centre for international 

mediation has also been strengthened by the 
establishment of the International Organization 
for Mediation (the “IOMed”), the first intergovern-
mental organisation dedicated to mediation and 
headquartered in the city. 

•	The recent transition from absolute to restric-
tive state immunity further aligns Hong Kong with 
major international dispute resolution jurisdictions, 
particularly in relation to disputes arising from com-
mercial activities of foreign states.

From the perspective of commercial users of Hong 
Kong’s dispute resolution services, the new reciprocal 
enforcement regime and streamlined service arrange-
ments with Mainland China reduce procedural fric-
tion and enhance the attractiveness of Hong Kong 
jurisdiction clauses in cross-border contracts. With 

the shift to restrictive state immunity, Hong Kong has 
now become another friendly jurisdiction for parties 
to enforce contractual and commercial rights against 
foreign states. This is expected to bring Hong Kong 
further in line with prevailing international practice and 
to enhance its status as one of the major internation-
al dispute resolution hubs. The establishment of the 
IOMed offers commercial parties an additional avenue 
for resolving disputes through mediation supported by 
procedural protections under the Convention. 

Notwithstanding the continued debate about the right 
approach to handling winding up petitions (which, 
from a commercial perspective, is a somewhat eso-
teric point of law), these developments demonstrate 
Hong Kong’s continued status and development as a 
leading dispute resolution hub as well as the close col-
laboration between Mainland China and Hong Kong 
to facilitate Hong Kong’s continued development in 
this role. 

New Arrangement on Mutual Service of Judicial 
Documents in Civil and Commercial Proceedings 
Between Hong Kong and Mainland China
Hong Kong serves as an international finance and 
trading gateway to China and many civil and com-
mercial cases in the Hong Kong courts involve a party 
based in Mainland China. Litigants in Hong Kong and 
Mainland China have long faced procedural obstacles 
in effecting service of documents in cross-border civil 
and commercial proceedings. 

Traditionally, once leave to serve outside the jurisdic-
tion has been granted, service generally had to be 
effected through court-to-court channels between 
the High Court of the HKSAR and the relevant Higher 
People’s Court of Mainland China. 

A new Arrangement on Mutual Service of Judicial 
Documents in Civil and Commercial Matters (the “New 
Arrangement”) was signed on 20 April 2026, which 
materially expands the methods by which judicial 
documents may be served between Hong Kong and 
the Mainland. Subject to local legislative implementa-
tion in Hong Kong, the New Arrangement is expected 
to replace the existing Arrangement for Mutual Ser-
vice of Judicial Documents in Civil and Commercial 
Proceedings between the Mainland and Hong Kong 
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Courts signed in 1999 and come into operation by the 
end of 2026.

Under the New Arrangement, the court-to-court chan-
nel is now streamlined. Judicial documents may be 
transmitted electronically with the same legal effect as 
originals, and the entrusted court must complete ser-
vice within two months. Where the judicial documents 
are not in Chinese, a Chinese translation is required.

The New Arrangement also introduces several addi-
tional service methods, including:

•	Service by Post: Service is treated as effective 
where the person to be served signs either the 
acknowledgement of receipt or the receipt for 
postal delivery.

•	Service by Electronic Means: This includes service 
by email, fax or mobile messaging applications, 
where the person to be served has consented, 
provided an electronic address in the submitted 
statement of claim, appeal petition, application, 
statement of defence, or demonstrated acceptance 
by conduct. 

•	Service Through Lawyers or Authorised Bodies: 
Hong Kong law firms or registered foreign law firms 
may effect service in Hong Kong for Mainland pro-
ceedings, while Mainland law firms or notarisation 
institutions may do so in the Mainland for Hong 
Kong proceedings. 

•	Service by Public Announcement (Where Other 
Methods Fail): Service will be deemed completed 
60 days after publication of the announcement. 

These additional modes are designed to address 
the practical difficulty of unsuccessful service due to 
unknown addresses, the absence of parties at reg-
istered addresses, or parties whose whereabouts 
could not be ascertained. The New Arrangement 
therefore has the potential to make cross-border ser-
vice between Hong Kong and Mainland China more 
efficient, flexible and effective in practice. 

New Reciprocal Enforcement Regime Between 
Hong Kong and Mainland China
The Mainland Judgments in Civil and Commercial 
Matters (Reciprocal Enforcement) Ordinance (Cap. 
645) came into force on 29 January 2024 and applies 

to judgments given on or after this date. This devel-
opment therefore occurred over 12 months ago, but 
its importance cannot be overstated and its inclusion 
in this update is warranted. The new regime expands 
and streamlines the enforceability of Mainland China 
judgments in Hong Kong, and vice versa, as com-
pared with the previous regime under the Mainland 
Judgments (Reciprocal Enforcement) Ordinance (Cap. 
597). In particular, it:

•	removes the requirement for an exclusive juris-
diction clause in favour of Mainland courts (for 
the purpose of enforcement in Hong Kong) or in 
favour of Hong Kong courts (for the purpose of 
enforcement in Mainland China), hence allowing 
for recognition of judgments based on “hybrid” 
(non-exclusive) jurisdiction clauses in commercial 
contracts;

•	broadens the scope of application beyond con-
tractual disputes to cover a wider range of civil and 
commercial matters; 

•	covers not only monetary judgments but also non-
monetary judgments, such as orders for specific 
performance and injunctions; and

•	expands the coverage of judgments to those made 
by lower courts and tribunals which were not cov-
ered previously (including the Competition Tribu-
nal, Lands Tribunal, Labour Tribunal, Small Claims 
Tribunal in Hong Kong, as well as any Primary 
People’s Court in Mainland China). 

To enforce a Mainland China judgment in Hong Kong, 
the applicant will need to apply to the Hong Kong court 
for a registration order to register the judgment. Main-
land judgments or orders of payment, except rulings 
given in respect of an interim measure, are registrable. 
Subject to satisfying the procedural requirements and 
any setting-aside applications, a registered Mainland 
judgment is treated as if it were a judgment originally 
given by the Hong Kong Court of First Instance on the 
day of registration. 

The new regime was recently applied in HD Hyundai 
Infracore China Co Ltd v Li Zhiwei [2025] HKCFI 5714, 
in which the Hong Kong court confirmed that, as was 
the position under the old regime, the new regime is 
intended to be straightforward and with a high degree 
of certainty, without the need of the Hong Kong court 
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to review the evidence or findings of, or reasons given 
by, the Mainland courts. In that case, a part of the 
enforcement ruling of an Intermediate People’s Court 
was registered, after the court rejected the argument 
that it was not an “order of payment” or was simply a 
“ruling given in respect of an interim measure”. 

The new regime provides a more comprehensive, 
efficient, and accessible framework for the recipro-
cal enforcement of civil and commercial judgments 
in Hong Kong and Mainland China, subject to statu-
tory requirements and exclusions. It is expected that 
mutual enforcement between Hong Kong and Main-
land China will continue to feature, if not become an 
increasingly important factor, in considering any dis-
pute resolution mechanism to be provided in commer-
cial contracts. Indeed, where a commercial organi-
sation is contracting with a Mainland China-based 
counterparty, a Hong Kong jurisdiction clause would 
offer clear advantages over other jurisdiction clauses 
(such as Singapore or England and Wales jurisdiction 
clauses) from an enforcement perspective.

Continued Scrutiny of the Hong Kong Courts’ 
Approach to Winding-Up Petitions Where the 
Contract is Subject to an Arbitration Clause
In the last few years, there has been significant debate 
in a number of jurisdictions about how the courts 
should approach winding up petitions when the rele-
vant debt instrument is subject to an arbitration clause 
(the question being whether the company courts 
should defer any dispute – including the enforcement 
of a debt – to arbitration). 

In the 2024 case of Re Simplicity, the Hong Kong 
Court of Appeal proposed a “multifactorial” approach 
when deciding whether to stay or dismiss a winding-
up petition in favour of arbitration. This appeared to 
settle the position, albeit attracting some commen-
tary from commercial lenders that the test was too 
“debtor friendly”. However, shortly after the decision 
in Re Simplicity, the Privy Council in Sian Participation 
proposed a more stringent standard in holding that a 
winding-up petition should not be stayed or dismissed 
unless the debt is genuinely disputed on substantial 
grounds, regardless of an arbitration clause. A slight 
divergence has therefore emerged in Hong Kong and 
other common law jurisdictions, albeit there is a lack 

of evidence that this divergence has had any practical 
impact on the outcome of relevant winding-up peti-
tions.

In this update, we recap the background and the cur-
rent status of Hong Kong law and consider whether 
there are likely to be further developments to the law 
in Hong Kong. 

The traditional approach
Traditionally, a creditor will be entitled to a winding-
up order unless the petition debt is subject to a bona 
fide dispute on substantial grounds. In determining 
whether a dispute is “substantial”, an insolvency 
court will consider whether the debtor’s defence has 
a rational prospect of success – ie, it will examine the 
substantive merits of the defence as to whether a debt 
is due, even where the underlying contract contains 
an arbitration clause. 

However, concerns arose that this approach risked 
undermining parties’ agreement to arbitrate by allow-
ing courts to conduct a summary merits review.

The Lasmos Shift (2018)
In Lasmos Ltd v Southwest Pacific Bauxite (HK) Ltd 
[2018] HKCFI 426, the Court of First Instance adopted 
a new approach. Where a debt is subject to an arbitra-
tion agreement, unless there are “wholly exceptional 
circumstances”, the court should generally stay or 
dismiss the winding-up petition if: 

•	the debtor disputes the debt;
•	there is an arbitration agreement; and
•	the debtor has taken steps to commence arbitra-

tion. 

This approach drew heavily on the English Court of 
Appeal’s position (in Salford Estates (No. 2) Limited v 
Altomart Limited [2014] EWCA Civ 1575) that requiring 
a court to consider the bona fide of a dispute which 
is subject to arbitration would be “anomalous” and 
“contrary to public policy” given the parties’ agree-
ment to arbitrate.
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Clarification by the Hong Kong Court of Appeal 
(2024)
In Re Simplicity & Vogue Retailing (HK) Co., Limited 
[2024] HKCA 299 and Re Shandong Chenming Paper 
Holdings Ltd [2024] HKCA 352, the Court of Appeal 
confirmed that the Hong Kong courts should continue 
to give effect to the parties’ contractual bargain to 
arbitrate, and set out the following principles: 

•	The decision to stay or dismiss a winding-up peti-
tion is an exercise of the Court’s discretion.

•	Where a dispute is subject to an arbitration agree-
ment, the Court should take a “multifactorial 
approach” in considering the exercise of its discre-
tion, taking into account factors such as:
(a) the public policy of the legislative scheme for 

the Court’s bankruptcy jurisdiction;
(b) the public policy to hold parties to their agree-

ments, including their choice of forum;
(c) whether there are countervailing factors (eg, 

risk of the insolvency affecting third parties or 
where the debtor’s defence borders on being 
frivolous or is an abuse of process); and

(d) whether the Court is satisfied there is a genu-
ine intention to arbitrate; even if no steps have 
been taken to commence an arbitration, one 
option is to grant a short stay for such steps, 
coupled with an undertaking from the debtor.

•	In the absence of countervailing factors, the parties 
ought to be held to their contract (ie, the winding-
up petition ought to be dismissed or stayed so the 
disputed debt can be resolved in arbitration). How-
ever, the Court retains the flexibility to deal with the 
case as the circumstances require.

Divergence from English Law
It is worth noting that the Hong Kong position has since 
diverged from the English approach following the Privy 
Council’s decision in the English case of Sian Par-
ticipation Corp (in liquidation) v Halimeda International 
Ltd [2024] UKPC 16. In that case, the Privy Council 
departed from the English Court of Appeal’s decision 
in Salford Estates, holding that, in considering whether 
to stay a winding-up petition in favour of arbitration, 
the English courts should consider whether the debt 
is disputed on genuine and substantial grounds, even 
where the dispute is subject to an arbitration (or other 
exclusive jurisdiction) agreement.

The above approach applies in the English courts (and 
other jurisdictions bound by Privy Council decisions), 
but not in the Hong Kong courts. There is now an 
apparent divergence of approach and a perception, 
compared to other jurisdictions, that it could potential-
ly be more challenging for creditors to petition to wind 
up insolvent debtors in the Hong Kong courts where 
the relevant debt instrument or contract contains an 
arbitration clause. This divergence has attracted sig-
nificant commentary from practitioners. In this regard, 
Mr Justice Jonathan Harris of the Hong Kong High 
Court has recently observed that, in his view, the test 
in the Hong Kong decision Lasmos provides a more 
principled framework, balancing party autonomy and 
insolvency principles. 

The divergence has also given rise to novel ques-
tions before the Hong Kong courts, including how the 
court should approach an application to restrain for-
eign insolvency proceedings allegedly commenced in 
breach of an arbitration agreement where the foreign 
court adopts the Sian Participation approach, requir-
ing the debtor to show a bona fide dispute. 

We anticipate that the courts will be faced with further 
cases testing these boundaries in 2026 and beyond. 
Moreover, there is no statistical evidence that this 
legal issue has had any material effect on lenders or 
the use of arbitration clauses. Indeed, lenders have 
typically preferred court jurisdiction clauses in debt 
instruments and there is little to suggest that credi-
tors have been able to effectively deploy an arbitration 
clause as a “debt dodger’s charter” to avoid enforce-
ment in Hong Kong. 

The Rise in International Mediation
On 30 May 2025, the Convention on the Establishment 
of the International Organization for Mediation (the 
“Convention”) was signed in Hong Kong by 33 states 
as founding members. Established under Article 1 of 
the Convention, the IOMed is the first intergovernmen-
tal organisation dedicated to resolving international 
disputes through mediation which is headquartered 
in Hong Kong.

The establishment of the IOMed represents a signifi-
cant milestone in the development of international 
dispute resolution. As the first body of its kind, the 
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IOMed gives institutional expression to Article 33 of 
the UN Charter, which promotes the peaceful settle-
ment of disputes through means such as negotiation, 
enquiry and mediation. 

The IOMed’s mandate spans three distinct catego-
ries of disputes: (i) state-to-state disputes; (ii) disputes 
between a state and a national of another state, com-
monly referred to as investor–state disputes; and (iii) 
disputes arising out of or relating to international com-
mercial relationships between private parties. To ser-
vice this wide range of functions, the IOMed maintains 
two Panels of Mediators, one dedicated to state-to-
state disputes specifically, and a General Panel cov-
ering investor–state and commercial disputes. Each 
contracting state may designate up to five persons 
to the Panel of State-to-State Mediators and up to 
twenty persons to the General Panel of Mediators.

The IOMed demonstrated its practical utility shortly 
after its establishment. One of the IOMed’s first report-
ed cases saw it facilitate the resolution of a global 
maritime dispute involving a charter party chain (ie, 
a maritime shipping arrangement in which a vessel 
is hired through a series of successive charter con-
tracts), offering an early indication of its value as an 
effective forum for international commercial dispute 
resolution.

In Hong Kong, the IOMed is conferred international 
legal personality and full legal capacity under the 
Convention, including the capacity to enter into con-
tracts, own and dispose of property, and to initiate or 
defend legal proceedings. Consequently, the Interna-
tional Organizations (Privileges and Immunities) (Inter-
national Organization for Mediation) Order (Cap. 558 
sub. leg. Q) (the “Order”) is deemed to have come 
into effect on 29 August 2025. The Order implements 
the privileges and immunities afforded to the IOMed 
under the Convention and formally recognises its legal 
status in Hong Kong. Notably, the Order also extends 
procedural protections to those participating in the 
IOMed mediation proceedings: persons appearing 
as mediators, parties, agents, counsel, witnesses or 
experts in proceedings concerning state-to-state or 
investor–state disputes are accorded immunity from 
personal arrest or detention and from legal process 
in respect of words spoken or written and all acts 

performed in the course of their participation. The 
selection of Hong Kong as the IOMed’s headquarters 
cements the city’s status as a key hub for international 
dispute resolution and reinforces its broader role in 
international legal co-operation.

Practitioners should nonetheless be mindful of the 
current limits of the IOMed’s domestic legal effect. 
Whilst “mediated settlement agreement” is defined 
under the Mediation Ordinance (Cap. 620) as “an 
agreement by some or all of the parties to mediation 
settling the whole, or part, of their dispute”, neither 
the Mediation Ordinance nor the Order provides for an 
enforcement mechanism for such agreements. Medi-
ated settlement agreements are therefore enforced in 
Hong Kong on the basis of ordinary contractual prin-
ciples as legally binding contracts. 

The continued growth of international mediation, 
embodied by the establishment of the IOMed in Hong 
Kong, nonetheless signals a new and significant chap-
ter in the development of Hong Kong’s dispute resolu-
tion landscape, with scope for the domestic mediation 
framework to continue to evolve alongside.

Transition from Absolute to Restrictive State 
Immunity
The law on state immunity as applicable to Hong Kong 
has undergone a significant change with the introduc-
tion of the Law of the People’s Republic of China on 
Foreign State Immunity (中华人民共和国外国国家豁免法) 
(“FSIL”), which came into effect on 1 January 2024.

To recap, following Democratic Republic of the Congo 
v FG Hemisphere Associates LLC (2011) 14 HKCFAR 
95, and pursuant to the interpretation made by the 
Standing Committee of the National People’s Con-
gress (NPCSC) in relation to Articles 13 and 19 of the 
Basic Law of the Hong Kong Special Administrative 
Region in 2011, it has been settled that the Central 
People’s Government of the People’s Republic of 
China (PRC) has the power to determine the rules 
or policies on state immunity to be applied in Hong 
Kong, and Hong Kong courts must give effect to such 
rules or policies.

Prior to 2024, Hong Kong followed the approach 
adopted in the PRC, namely the doctrine of absolute 
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state immunity. Under this doctrine, a foreign state 
generally enjoys immunity from all suits in the courts 
of Mainland China and Hong Kong, subject only to 
limited exceptions such as waiver. 

This is to be contrasted with the doctrine of restric-
tive state immunity, under which foreign states do not 
enjoy immunity from suit where they are engaged in 
transactions of a purely commercial nature. The doc-
trine of restrictive state immunity is adopted in several 
dispute resolution forums internationally. 

The new FSIL implements the doctrine of restrictive 
state immunity. Under Article 7 of the FSIL, a foreign 
state does not enjoy immunity from the jurisdiction 
of the PRC courts in any proceedings arising out of a 
“commercial activity” between that foreign state and 
an entity of another state (including the PRC), where 
the activity takes place within the territory of the PRC, 
or otherwise has a direct effect within that territory. 
“Commercial activity” is defined to cover transactions 
of goods or services, investment, lending or any other 
act of a commercial nature, as opposed to the exer-
cise of sovereign authority.
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