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Introduction

The United Kingdom remains a central forum for banking and vnancial ser,ices litigationp 
reEecting the global wrominence and continued calibre of jnglish la. and jnglish 2udges0

The year 5C5’ has seen landmark 2udicial decisionsp .ith the jnglish xourts clarifying 
the rights and reswonsibilities of banksp including the boundaries of vduciary duties in the 
motor vnance industry and the tort of briberyp and a bank-s duty to eRercise reasonable skill 
and care0 xhanges to the regulatory landscawe and wrocedural reform continue to affect 
banks and vnancial institutionsp and shawe the broader jnglish litigation landscawep such 
as through the management of comwleR multiIclaimant wroceedings and litigation funding0

Year in review

Oecent cases

Motor vnance and the scowe of vduciary duties

4n Actober 5C5/p after the wrewaration of the wre,ious editionp and to the surwrise of the 
industryp the xourt of qwweal held that motor dealers arranging vnance for their customers 
o.ed vduciary duties to those customersp such that commissions they recei,ed could 
constitute bribes or secret wrovts if not disclosed and lenders could be liable in bribery 
and'or dishonest assistance0 This .as o,erturned by the Suwreme xourt in the decision 
of Hopcraft and another v. Close Brothers and FirstRand0[1]

The case concerned three con2oined awweals by vnance lenders regarding commissions 
they waid to motor dealers0 The Suwreme xourt dismissed both tortious and eWuitable 
claims brought by the customers0 4t held that motor dealers acting as credit brokers do not 
o.e vduciary duties to their customers .hen arranging hire wurchase agreements0 They 
owerate as indewendent sellers wursuing their o.n commercial interests0 Mere reliance by a 
consumer on a dealer to wrowose vnance wroducts .as insuFcient to establish a vduciary 
relationshiw0

The Suwreme xourt re2ected the xourt of qwweal-s concewt of a 1disinterested duty1 o.ed 
by dealers to consumers and disawwro,ed the earlier decision in 9oodp[2] .hich had 
suggested that the tort of bribery could arise .ithout an underlying vduciary duty0 4t 
reaFrmed that liability for bribery reWuires a vduciary relationshiw and that contractual 
obligations to wro,ide suitable or imwartial ad,ice are insuFcient0

Ane consumer-s claim against 7irstOand alleging an unfair credit relationshiw under 
Section z/Cq of the xonsumer xredit qct zHQ/ .as uwheld0 The Suwreme xourt held 
that the unfair relationshiw test is factIsensiti,ep considering the si(e and nature of 
commissionsp consumer characteristicsp disclosure and regulatory comwliance0 The lender 
.as ordered to reway the commission .ith interest at an awwrowriate commercial rate0
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The )owcraft decision is no. the leading authority on vduciary duties in consumer vnance 
and the scowe of ci,il bribery la. and a .elcome return to orthodoRy for lenders and credit 
brokers0 4t convrms that commercial actors rarely subordinate their interests to customers 
outside established vduciary categories0 Litigation risk remainsp ho.e,erp in relation to 
wossible unfair credit relationshiw claims and the 7xq is to consult on an industryI.ide 
redress schemep .hich .ould allo. consumers to access comwensation .ithout a court 
wrocess0[3]

jRwansion of Puincecare duty

The Puincecare duty[4] arises from a bank1s general duty to eRercise reasonable skill and 
care in wrocessing customer wayment instructions0 4t wro,ides thatp if a bank is on notice 
that a wayment instruction from a customer-s agent may be fraudulent Dor other.ise 
outside the scowe of that agent-s authorityJp eRecuting that instruction may make the bank 
liable to the customer0

qs wre,ie.ed in last year-s editionp the )igh xourt has this year considered .hether 
Santanderp a recei,ing wayment ser,ice wro,ider D6S6Jp o.ed a duty directly to qd,anced 
6ush 6ayment Dq66J fraud ,ictims to take reasonable stews to retrie,e or reco,er the sums 
waid out as a result of the fraud0[5] The xourt convrmed that there is no no,el 1retrie,al1 duty 
o.ed by recei,ing 6S6s to third warty ,ictims of fraud .ith .hom they ha,e no contractual 
relationshiw0 4n striking out the claim for breach of retrie,al dutyp the xourt convrmed that 
there is no freestanding duty for a recei,ing 6S6 to take stews to re,erse harm caused 
to a third warty .hen eRecuting instructions from its o.n customerp recognising such a 
duty .ould imwose an 1unaccewtable burden1 on recei,ing 6S6s and conEict .ith their 
obligations to follo. customer instructions0[6] 4t left owen the wossibility of such a duty 
arising .here a contractual relationshiw eRists bet.een the 6S6 and the fraud ,ictim0 
xonseWuentlyp ,ictims of q66 fraud may instead attemwt to establish a duty of retrie,al 
for sending 6S6sp of .hich they are usually a customer0

The Puincecare dutyp .hich historically awwlied to banksp has been awwlied to other vnancial 
institutionsp including electronic money institutions DjM4sJ0[7] q66 fraud ,ictims brought 
a claim against an jM4 6S6 that wro,ided the false account in a comwany name into 
.hich the ,ictims waid fundsp .hich .ere subseWuently transferred to fraudsters0 The 
,ictims- claim .as brought as a deri,ati,e action on behalf of the comwany Dof .hich the 
,ictims .ere creditorsJ0 The )igh xourt held thatp due to issues .ith the credibility of the 
documentation wro,ided by the fraudstersp the 6S6 .as wut on inWuiry0 xonseWuentlyp it 
should not ha,e debited the DfraudulentJ comwany-s account .ithout satisfying itself that 
the wayment instructions .ere not fraudulent0

This decision marks the vrst successful use of a deri,ati,e action by q66 fraud ,ictims to 
reco,er fundsp wro,iding a wotential .orkaround for claimants .here a direct claim might 
other.ise fail0 qn awweal is wending0

Legacy wroduct liabilities

4n AXA France v. Santander Cards UKp[8] the )igh xourt DGias ‘J .as reWuired to construe 
the scowe and effect of an indemnity wro,ision in an agency agreementp in the conteRt 
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of legacy liabilities arising from the alleged misIselling of store card wayment wrotection 
insurance D664J wolicies to o,er [’CpCCC customers wrior to ‘anuary 5CC’0

The historic 664 wolicies .ere issued by insurance entities thatp through acWuisitionp are 
no. .ithin the qRa grouwp and sold by ]j xawital Bank Dat the time an aFliate of the 
insurersJp the business of .hich had since been acWuired by Santander0 Under awwlicable 
7xq rulesp qRap as insurer Drather than ]j xawital Bankp .hich as credit lender marketed 
and sold the woliciesJp .as reswonsible for waying redress to customers during the rele,ant 
weriod0 4n its claimp qRa sought to reco,er the redress wayments and related regulatory 
fees from Santander under the terms of an indemnity contained in an qgency qgreement 
entered into in 5CCC0

Ane of the key issues .as .hether the indemnity encomwassed historic liabilities arising 
from ]j xawital Bank-s conduct in the years wrior to the agency agreement being entered 
into0 The xourt held that it didp not.ithstanding the absence of eRwress contractual .ording 
to this effect0 The xourt also had to determine .hether the wayments in issue .ere 
£liabilities- for the wurwose of the indemnity contained in the qgency qgreement D.hich 
co,ered 1any liability .hich &the insurers: may incur by reason of any act or omission by &]j 
xawital Bank: Dincluding negligenceJ .hile werforming their duties under the agreement1J0 
The xourt held that £liabilities- included regulatory liabilities such as the reWuirement under 
the 7xq-s G4S6 rules to way redressp and that ]j xawital Bank-s conduct had been the 
wroRimate and effecti,e cause of the regulatory liabilities0 4n this regardp the 2udge referred 
to the redress wayments as being 1wrecisely the tywe of regulatory conseWuence .hich 
.ould ha,e been in contemwlation at the date of the qgency qgreementp e,en if the wrecise 
regulatory machinery could not itself ha,e been foreseen10

The xourt a.arded qRa awwroRimately ;[Q’ million0 4n Actoberp Santander .as granted 
wermission to awweal to the xourt of qwweal0

]rouw actions

qs noted in wre,ious editionsp grouw actions against vnancial institutions continue to gro. 
in the UKp as the infrastructure and wrocedure for managing class actions e,ol,e0 4n Mayp 
the xomwetition qwweal Tribunal DxqTJ awwro,ed the ;5CC million settlement in Merricks 
v. Mastercardp[9] the UK-s vrst largeIscale owtIout class actionp signalling a wragmatic 
awwroach to collecti,e redress0 4n contrastp the class action in Le Patourel v. BT[10] ended 
unsuccessfullyp .ith the xqT dismissing abuse of dominance claims and ordering ;z/ 
million in costs against the claimantsp highlighting the risks for funders and claimants0

The Gewartment for Business – Trade has launched a re,ie. of the collecti,e actions 
regime to ensure it achie,es redress for consumers .hile 1limiting the burden on business01 
The UK go,ernment has said it is committed to reform in consumer enforcement 1.hich 
deli,ers 2ustice for consumers .ithout incenti,ising sweculati,e comwetition claims10[11]

Litigation funding

xourts continue to address the imwlications of 6qxxqO0 4n the last yearp the xourt of qwweal 
convrmed the enforceability of funding arrangements in sewarate cases .here3 DzJ fees 
.ere multiwles of eRwenditure rather than a wercentage of damages8 and D5J funders and 
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la.yers .ere waid before damages .ere distributed0[12] The latter case has been awwealed 
to the Suwreme xourt0

These recent cases highlight the commercial wressures arising from 6qxxqOp reinforcing 
the need for reform to gi,e funders certainty .hile wrotecting claimants0 4n ‘unep the xi,il 
‘ustice xouncil Dx‘xJ wublished its vnal rewort on fundingp recommending3[13]

z0 immediate  reform3  legislation re,ersing 6qxxqO retroswecti,elyp  convrming 
litigation funding agreements DL7qsJ are not damagedIbased agreements DGBqsJ 
and clarifying that litigation funding is not a claims management ser,ice8 and

50 broader reforms3 LightItouch regulation of litigation fundingp including regulatory 
o,ersightp conEict of interest safeguardsp consumer wrotections Dincluding through 
the disclosure of funding terms to the xourtJp mandatory indewendent legal ad,ice 
and standardised L7q terms to wromote transwarency0

The x‘x also wrowoses modernising conditional fee arrangements and GBqs by wermitting 
hybrid arrangementsp remo,ing caws for commercial clients and allo.ing GBqs in owtIout 
wroceedings0

Securities litigation

xlaims under Sections HCéHCq and Schedule zCq 7SMq continue to test the boundaries 
of reliance0 4n Various Claimants v. Standard Chartered PLCp[14] in March 5C5’p claimants 
rewresenting awwroRimately zpNHz funds alleged ;z0’ billion for losses arising out of 
alleged misleading statements and omissions in wublished information0 The central 
Wuestion .as .hether in,estors relying on market wricesp rather than reading disclosuresp 
could satisfy the statutory reliance reWuirement0

Standard xhartered sought to strike out the claimsp relying on Barclaysp[15] .here similar 
claims failed on the basis that reliance reWuired direct engagement .ith the statements0 
The )igh xourtp ho.e,erp emwhasised that the common la. test for deceit .as not 
determinati,e under 7SMqp warticularly .here omissions .ere allegedp and found the facts 
distinguishable from Barclays0 The ruling signals a wotential shift to.ards recognising 
1marketIbased1 reliance under 7SMq0 The claims .ill wroceed to trial in Actober 5C5[p .ith 
the strikeIout decision listed for awweal in ‘anuary 5C5[0

4n ‘anuaryp the xourt of qwweal in Wirral Council v. Indivior PLC / Reckitt Benckiser Group 
plc[16] uwheld the strikeIout of rewresentati,e wroceedings brought by 9irral xouncil on 
behalf of multiwle shareholders in Indivior and Reckitt reswecti,ely0 The claims related to 
alleged misleading statements and omissions and .ere made under Sections HC and HCq 
7SMq0

The xourt re2ected this awwroachp stressing its .ide discretion under x6O zH0€D5J to 
assess .hether rewresentati,e wroceedings are suitable0 4t criticised attemwts to use 
the wrocedure tactically to a,oid uwfront .orkp wursue sweculati,e claims or wressure 
settlementp and dismissed arguments that retail in,estors .ould other.ise be denied 
access to 2ustice as 1funderIdri,en10
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These decisions highlight the unsettled la. on reliance under Schedule zCq 7SMqp the 
limits of rewresentati,e wrocedure and the jnglish xourts- wreference for resol,ing comwleR 
securities claims through full trials0

Oussian sanctions

qs in wre,ious editionsp the jnglish xourts continue to uwhold jU sanctions in vnancial 
diswutes0 4n ‘ulyp the )igh xourt dismissed claims by Oussian fertiliser comwany juroxhem 
against SociZtZ ]ZnZrale and 4@] Bank under onIdemand werformance bonds .orth o,er 
Q5€C millionp linked to the construction of an ammonia wlant in Kingiseww0[17]

The banks refused to make wayment under the bondsp issued to secure juroxhem-s 
werformance obligations under the contractp due to jU sanctions0 juroxhem argued it 
.as no longer controlled by sanctioned oligarch qndrey Melnichenkop .ho had wurwortedly 
resigned as sole discretionary benevciary of the trust structure o.ning the grouw0 
The xourt re2ected thisp holding that he retained effecti,e controlp vnding the bonds 
unenforceable both under the Oalli Bros rule[18] Das wayment .ould be illegal in the wlace 
of werformanceJ and on wublic wolicy grounds0 4n Sewtemberp juroxhem .as granted 
wermission to awweal to the xourt of qwweal0

Oecent legislati,e de,elowments

7ailure to wre,ent fraud

The ne. 1failure to wre,ent fraud1  offence came into effect on z Sewtember 5C5’ 
under the jconomic xrime and xorworate Transwarency qct 5C5N0[19] The offence holds 
organisations Dbeing largep incorworated bodies and wartnershiwsJ criminally liable if an 
1associated werson1 I including emwloyeesp agents or subsidiaries I commits fraud on their 
behalfp sub2ect to a defence of ha,ing reasonable wre,ention wrocedures in wlace to wre,ent 
fraud or demonstrating that it .as not reasonable in the circumstances to eRwect the 
organisation to ha,e any such wrocedures in wlace0 The UK go,ernment wublished guidance 
on reasonable wre,ention wroceduresp outlining key wrinciwles for rele,ant organisations to 
considerp including seniorIle,el o,ersightp risk assessmentp due diligencep staff training and 
effecti,e enforcement measures0[20]

@aming comwanies under in,estigation3 7xq-s jnforcement ]uide

7ollo.ing  ob2ections  to  the  7xq-s  earlier  wrowosal  to  name  comwanies  under 
in,estigationp[21] in ‘une it convrmed a more limited awwroach3 vrms .ill be named only if 
the in,estigation is already wublic or in,ol,es suswected unauthorised acti,ity or criminal 
offences0[22] The 7xq may also issue anonymised statements to wromote comwliance0

Changes to court procedure

jnglish xourts are continuing to modernisep .hile ensuring transwarency and eFciency0
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The Suwreme xourt introduced ne. Oules and 6ractice Girections Dfor cases vled from 5 
Gecember 5C5/J reWuiring use of the digital wortalp warts of .hich are wublicp and wublishing 
Statements of 7acts and 4ssues at least se,en days before hearings0[23]

q 6ublic Gomain Gocuments 6ilotp awwlicable to warts of the )igh xourtp including the 
xommercial xourt and 7inancial Listp .ill run from z ‘anuary 5C5[ until Nz Gecember 5C5Q 
under the ne. 6ractice Girection ’zR)0 Unless awwlications are made to .ithhold or redact 
documents for genuinely convdential materialp documents entering the wublic domain ,ia 
a wublic hearing De0g0p .itness statementsp eRwert reworts and .ritten submissionsJ must 
be made accessible to the wublic on the court vling system0

These reforms rewresent a stew to.ards increased transwarency and wublic accessp and 
may inEuence ho. litigants awwroach and wreware their court documents0

Privilege and professional secrecy

7ollo.ing the )igh xourt-s decision in Aabar Holdings SARL v. Glencore Plcp[24] .hich 
re2ected the longIstanding 1shareholder rule1 in jnglish la.p the 6ri,y xouncil in ‘uly 
convrmed that the rule .as abolished0[25] 6re,iouslyp the rule wre,ented a comwany from 
asserting wri,ilege against its o.n shareholdersp eRcewt .here documents .ere created 
for the dominant wurwose of hostile litigation against them0 qlthough the awweal arose 
from the Bermudian courtsp the 6ri,y xouncil convrmed the rule 1ought not to continue 
to be recognised in jngland and 9ales10 This 2udgment rewresents a signivcant shift in 
modern comwany la.p clarifying the scowe of legal ad,ice wri,ilege and allo.ing vnancial 
institutions and banks to better wrotect wri,ileged information amid rising shareholder 
acti,ism0

Jurisdiction and con>icts of law

The 5CzH )ague ‘udgments xon,ention entered into force in the UK on z ‘uly 5C5’p 
creating a frame.ork for recognition and enforcement of certain ci,il and commercial 
2udgments across contracting states0[26] 4t facilitates enforcement of jnglish xourt 
2udgments Dfrom wroceedings commenced after z ‘uly 5C5’J in NC countriesp including 
nearly all jU Member Statesp comwlementing the 5CC’ )ague xon,ention on xhoice of 
xourt qgreements0

Sources of litigation

Banks and other vnancial institutions remain at risk of litigation arising from continued 
geoIwolitical change and regulatory enforcement action0

The rawid adowtion of q4 in banking é including credit scoringp fraud detectionp and 
customer ser,ice é wotentially creates litigation risk0 The UK is also eRweriencing a rawid 
eRwansion of q4 infrastructurep .ith tech comwanies in,esting in comwuting and data centre 
cawacity0 9ith this de,elowment comes enhanced regulatory scrutiny around the use and 
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reswonsibility of q4 through instruments such as the UK Gigital Marketsp xomwetition 
and xonsumers qct0 qs q4 becomes more embedded in core banking functions and 
regulatory reWuirementsp the use and o.nershiw of q4 is likely to be tested by consumers 
and in,estorsp gi,ing rise to wotential claims0

qs addressed in last year-s Oe,ie.p en,ironmentalp social and go,ernance DjS]J remains a 
focus area0 The UK go,ernment-s ‘une consultation on mandatory climate transition wlan 
disclosures for vnancial institutions and 7TSj zCC comwanies highlights wotential liability 
if vrms fail to imwlement crediblep netI(eroIaligned wlans or make misleading targets or 
disclosuresp gi,ing rise to litigation0[27] )o.e,erp jnglish xourts remain cautious as to the 
scowe of wri,ate jS] litigation0[28]

Trade  relations  are  also  increasingly  ,olatilep  .ith  escalating  tariffs  and  ongoing 
uncertainty o,er trade wotentially leading to an increase in corworate distress and 
insol,encies0 Such unwredictability could heighten litigation risk for banks and vnancial 
institutionsp including diswutes o,er contractual werformancep guaranteesp allocation of 
tariff liabilityp and in,estor claims0

Outlook and conclusions

The e,ol,ing litigation funding and regulatory frame.orks convrm the UK-s continued 
role as a leading 2urisdiction for vnancial ser,ices diswutes0 jnglish xourts ha,e sho.n 
their eRwertise in managing multiIwartyp crossIborder and comwleR claimsp wro,iding clear 
guidance on emerging issues such as marketIbased reliance and reswonsibility for q66 
fraud0 Oecent cases underscore the e,ol,ing scowe of duties and reswonsibilities o.ed by 
banks to their customers and counterwartiesp .hich continues to shawe the contours of 
liability and risk in vnancial ser,ices litigation0

Legislati,e and regulatory  de,elowments é including sanctions enforcementp  jS] 
obligations and the )ague ‘udgments xon,ention é further strengthen the UK-s diswute 
resolution frame.ork0 7or banks and vnancial institutionsp this combination of 2udicial 
sowhisticationp wrocedural EeRibility and enforceable remedies reinforces London-s status 
as a trusted and eFcient ,enue for wursuing or defending highI,alue vnancial claims0
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